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FORMATION OF THE ADMINISTRATIVE JUSTICE IN EUROPE

The aim of the research is to investigate the establishment and development of the institute
of administrative justice in the second half of the eighteenth — early twentieth century. The
problems of origination and formation of administrative justice were analyzed through the prism
of their historical development in the countries of Western Europe in the second half of the XVIII —
beginning of the XX centuries. It reflects the influence of the French Revolution and the establishment
and development of the institute of administrative justice in Europe. The chronological sequence
of the formation of administrative justice in European countries has been found. The influence
of the ideas and theories of European researchers on the development of administrative justice is
reflected in the article. Thus, administrative justice in Europe has passed through a long period
of its formation and development. Some elements of its creation might be observed in ancient
Greece and Rome, but in modern sense, the administrative justice emerged because of the distrust
of the population to the king and the royal courts in France after the French Revolution. This
facilitated the creation of new bodies within the public administration to resolve disputes between
citizens and public authorities. The French model of administrative justice led to the emergence
of this institution in other European countries. At the same time, the system of administrative justice
was formed in German lands, where administrative courts were established within the judicial system
of the state. This model has given rise to the formation of modern administrative justice in Ukraine.
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Introduction. For the realization of their rights
and interests, any person intervenes with state bodies.
Although they are not always interested to defend
the violated rights and freedoms of human and citizen.
For that purpose, the institute of administrative
justice is created as a specific system of human
rights protection in sphere of public administration.
There are different administrative justice systems,
which passed through special and sometimes difficult
stages of their institutionalization under the influence
of certain historical processes, traditions, customs
and peculiarities of legal system etc. However,
the development of administrative justice in all
countries leads to an improvement of its institutional
and functional characteristics. The historical method
of administrative justice research will help to identify
the regularities of its development and formation in
different countries of the world.

The purpose of the research is to investigate
the origin and formation of the administrative justice
in Europe during the XVIII — early XX century.

Theoretical departures. According to many
researchers of administrative justice, it originated in
France because of the French bourgeois revolution
of 1789-1794[1, p. 260, 261; 3, p. 361,362; 15, p. 11;
18, p. 10]. However, some pre-revolutionary Russian
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scientists such as M. Kovalevskyi and F. Taranovskyi
argued that the institution of administrative justice
had its own prehistory. They stated that its origin
might be traced back as early as ancient and medieval
Europe [21].

The problem of protection of rights of free men
from the oppression of public officials arose in ancient
Greece and ancient Rome. Although these questions
had no theoretical grounds in that times, but human’s
freedom was recognized as the biggest value and was
protected from arbitrariness of rulers. In Athens,
law protected the right to liberty and security of free
person.

In the republican period in Rome, a guarantee was
provided for every free citizen, offended by the consul,
practor or other official, to apply to the people’s
assembly (later the people’s tribunes) with a request
to protect him or her from the arbitrariness of officials
[13, p. 3]. In this way, a mechanism for the protection
of citizens’ rights was created. It resolved a problem
of relations between a citizen and public authorities.

The elements of administrative justice may be
traced in medieval Europe. For instance, in the mid-
thirteenth century an institution of justices of the peace
was formed in England. Large landowners were
obliged to fulfill obligations of justices of the peace,



ApmiHicTpaTuBHe npaBo i npouec; ¢pinaHCOBe NpaBo; iHpopmalliliHe NpaBo

which combined the functions of management
and administrative justice. Justices of the peace were
empowered to resolve disputes of residents with tax,
police and other authorities. Although this position
initially was rather administrative, than judicial, but
since the XIV century its administrative functions
were shortened, while its criminal jurisdiction
expanded. The majority of their administrative
functions were delegated to local self-governments
[20, p. 35, 36].

In the age of feudalism in France, Germany
and Italy, the courts played an important role
in the handling of complaints by individuals
against public authorities. In medieval France,
the highest judicial and administrative institutions
were the parliaments, which were operating in all
the provinces of the country. A well-known Russian
researcher wrote about them the following: “The
general judicial competence of parliaments allowed
them, at the same time, to perform functions
of administrative courts, deciding disputable
questions of public law” [21].

This order of protection of public rights was also
adopted by other absolute monarchies of Western
Europe. Thismechanism for protecting of humanrights
existed until the Great French Bourgeois Revolution
of 1789-1794, which created a completely new
model of administrative justice. Majority of scholars
consider it as a “classical” model of administrative
justice [15, p. 11; 17, p. 36; 22, p. 116]. The creation
by Napoleon of the State Council, which later became
the highest administrative justice body of France,
and the prefectural councils as administrative justice
of first instance, may be attributed to the most
important transformation that characterized that era.
This innovation reflected the doctrine of separation
of powers according to which administrative disputes
neither could not be solved by the administration itself,
nor transferred to the courts of general jurisdiction, as
they could be subordinated to the bodies of executive
power in this way [17].

French administrative law researcher G. Breban
noted that “current administrative justice was created as
aresult of distrust of the revolutionaries of the judiciary
and necessity to provide jurisdictional control over
the administration by any mean” [3, p. 362]. The
judiciary had represented the interests of the monarchy
for a long time in France, and therefore there was
a need to establish an independent body to handle
administrative disputes. Courts lost their authority
and confidence over the population, so it was necessary
to deliver these functions to the active administration
itself. However, this cannot be determined as the main or

the sole cause institution of the modern administrative
justice. Hence, the creation of administrative justice
in different countries has become possible due to
certain socio-economic and legal conditions, as well as
due to thorough theoretical development of effective
mechanisms of judicial protection of subjective rights
and legitimate interests of persons, violated by acts,
actions or inactions of executive authorities and their
officials [14, p. 49].

The prerequisite for the emergence of administrative
courts, which are the bodies of administrative justice
in the countries of the continental legal system, was
the strengthening of royal power and the tendency to
divide legislative, executive and judicial functions
between the authorities of a state. The French
bourgeois revolution played the role of catalyst in
this process together with socio-economic and legal
transformations. In particular, the replacement of local
self-government bodies by state bodies, the weakening
of the influence of the classes, especially of the nobility,
on public life, was accompanied by the creation
of special mechanisms for the protection of individual’s
rights against the arbitrariness of bureaucrats [12, p. 32,
71-79, 95-105]. Regarding the legal prerequisites
of administrative justice creation, it should be noted
that in the end of the eighteenth century, there was
a delineation of private and public law in France,
Germany and other continental law countries. Except
that, the administrative law was separated into
a separate branch industry, the theory of the rule of law
was being developed, and questions of distribution
of state power were investigated.

M. Kuplevaskyi, the Ukrainian lawyer,
public and political figure, noted in his book
“Administrative Justice in the Western Europe.
The Administrative Justice in France” (1879) that
the need for the establishment of administrative
justice bodies also lies in the fact that often between
individuals or legal entities there can be disputes
with the “administration” which have nothing to do
with the criminal process [11, p. 148]. The reasons
for these disputes are the different understanding
by the parties of a conflict of their rights, diverse
assessment of the facts, and different interpretation
of the law. Therefore, in such cases, it is necessary to
have a separate body to settle the dispute and set up
the boundaries for the administration or the private
person or to abolish the illegal administrative acts
of the administration and restore the violated rights
of individuals or legal entities.

Apart from the aforementioned reasons, the idea
of'the separation of powers had certainly a huge impact
on the development of administrative justice. Thus,
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formation of administrative justice in France was
considered because of the separation of administrative
and judicial authorities and non-interference
of the general courts in activity of the government.
Although, today the main task of administrative
justice is to protect the rights and freedoms of citizens
in public administration and local self-government.

Thus, the basis factors for administrative justice
emergence and development were of socio-historical
and legal nature. It has evolved historically, throughout
the period of human development. The establishment
of administrative courts (tribunals) in France has
become an important stage in the development
of the institution of administrative justice, spreading
on other continental law countries.

Creation of administrative justice in France

The administrative courts were established first
in France not by accident. The administrative justice
here had been investigated as a scientific problem;
many scientific researches on this topic appeared
there as well. In the early XIX century in France
a corresponding scientific base was formed. In 1817,
a department of administrative law was created in
the Paris University based on administrative justice
legislation [6, p. 214]. It should be noted that in
textbooks on administrative law a particular attention
was payed administrative justice, which was part
of the course on administrative law at universities.

Scientific studies of administrative justice became
the basis for the creation of its theories, which were
of great importance for the formation of'this institution
in many states. The issue of administrative justice
began to occupy an important place in the scientific
literature of the mid-19th century. According
to Russian jurist M. Korkunov, “the doctrine
of administrative justice has gained a place in general
courses of state and administrative law. No handbook
could omit a separate section on administrative justice
<...> The former reactionary scare has even become
popular, based on scientific theory” [10, p. 146].

Conclusions. The issue of administrative justice
remains relevant today, even in those countries
where this institution has been established [8]. For
example, some French scholars M. Oriu, J. Vedel,
M. Lesage, G. Breban and other continued to study
the institute of administrative justice in the XX
century. In their works, they emphasized the particular
role of administrative justice, which it played in

the public life of France, in particular in the control
over the French administration and the protection
of the rights and freedoms of French citizens.

While the French and German theories
of administrative justice had a great influence on
the emergence and establishment of this institution
in many continental European countries, the situation
was different in the Anglo-Saxon model countries
[2, p. 117]. Here, the theory of administrative
justice was not developed, because by the mid-
twentieth century the concept of general equality
before the general court was dominant. It enabled
the right to challenge acts of public administration
to these courts. Accordingly, there was no need
to set up separate administrative courts. Thus,
at the beginning of the XX century, the absence
of administrative courts in England was explained by
the broad competence of the general courts, which
asserted the right to control all important matters
of government and matters relating to citizens’
rights, as well as the broad development of local self-
government and the constant scrutiny of the public
and parliament administration [4, p. 439].

As for issue of formation of the institute
of administrative justice in Russian Empire, it should
be stated imperial ideas about the state dominated
there. Only at the turn of the nineteenth and twentieth
centuries,duringtheperiodof*Europeanmodernization
of the country”, the administrative justice became
the subject for Russian and Ukrainian researchers.
The issue of the emergence and development
of administrative justice ideas on the Ukrainian lands
has been already the subject of our research [16].

Therefore, the institute of administrative justice
has undergone a long and complicated process
of its formation and development. The emergence
of administrative justice in each country was due
to the peculiarities of historical development,
the evolution of legal ideas, values, customs
and traditions of the legal system. The decisive
influence on its emergence had theoretical studies
of administrative justice and theories developed by
many European researchers, which formed the basis
for the world’s systems of administrative justice.
Today, these ideas are a fundamental factor in
the implementation of the institutions of democracy,
the protection of the rights and freedoms of citizens,
the formation of the rule of law and civil society.
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Pemora B.B. DPOPMYBAHHSI AJIMIHICTPATUBHOI FOCTUIIIi B €BPOIII
Jlocniosceno cmanogienHs ma po3sUmox IHCMumynty aOMiHICMpamugHoi ocmuyii y Opyeill noiouHi

XVIIl — Ha nouamxy XX cmonimms. IlpoOnemu 6uHUKHeHHA ma (GOpMYy8aHHS aAOMIHICMpPamueHol

cnpaeedaugocmi Oyiu NPOAHANIZ08aHI KPi3b NPUSMY IX ICMOPUUHO2O0 PO3BUMKY Y Kpainax 3axionoi €sponu
opyeoi’ nonosunu XVIII — nouamxy XX cmonimms. Bin idoopascac eniue @panyy3vroi pesonoyii ma
CMBOPEHHs Md pPO36UMOK THCcmumymy aomiHicmpamuenoi rocmuyii ¢ €eponi. Bussieno xpoHonoeiumy
ROCHIO08HICMb (OPMYBAHHS AOMIHICMPAMUSHOIL tocmuyii 8 €sponelicbkux Kpainax. Biooopaswceno ennus
idetl i meopill €8ponelicbKUx OOCHIOHUKIE HA PO38UMOK aoMinicmpamusHoi cnpasediusocmi. Omoice,
aominicmpamugne npagocy0os 6 €eponi NPOUWLIO MPUBANUL NEPIOD CB020 CMAHOGNEHHS MA PO3GUMK).
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Hesxi enemenmu 11020 cmeopenns modicHa cnocmepicamu y Cmapooasnii I peyii ma Pumi, ane 6 cyyacHomy
PO3VMIHHI QOMIHICIPAMUBHA CNPABEOUBICMb GUHUKILA Yepe3 He00BIPY HACELEHHS 00 KOPOJsl MA KOPONI6CHKUX
06opis y @panyii niciss @panyy3svroi pegontoyii. Lle cnpusno cmeopenHio HOGUX OpeaHie y mMencax nyoniuHoi
aominicmpayii 018 8UPIUEHHS CYNePedoK MidiC ePOMAOSTHAMU Ul OpeaHamu Oepicagnoi enaou. Ppanyysvka
MOO0enb AOMIHICMPAMUBHO20 CYOOUUHCBA Npusend 00 NOAGU YbO2O THCMUMYMY 6 THUUX €8PONECbKUX
Kpainax. Boonouac na HiMeyvbKux 3eMasx Qopmysanacs cucmema adMiHICmMpamueHo20 CyOOUUHCmEa, oe 8
pamxax cy0oeoi cucmemu 0eparcasu Oyiu cmeopeni adMiHicmpamugHti cyou. L{s mooenrs nopoouna hopmyeanms
CYUACHO20 AOMIHICIMPAMUBHO20 CYOOYUHCIEA 8 YKDAIHI.

Knrouosi cnosa: aominicmpamuene npasocyoos, 0epicasHe YAPAGIIHHS, Meopis AOMIHICMPAMUEHO20
cyoouuncmea, cnpasednugicms, €epona.
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